
UNITED STATES DISTRICT COURT
IN AND FOR THE SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA, 

Plaintiff,

vs.

SCOTT RYAN DEMUTH,

Defendant. 

)
)
)
)
)
)
)
)
)

CASE NO.  3:09-CR-00117-JAJ-TJS

ORDER

The Court conducted oral arguments on a number of motions filed on behalf of

Defendant Scott Ryan Demuth (Demuth) on February 23, 2010, at the United States Courthouse,

Davenport, Iowa. 

Assistant United States Attorney Clifford R. Cronk, III appeared on behalf of the

government.     Defendant appeared in person, and with his attorney of record, Michael E. Deutsch.

The motions considered by the Court, and upon which arguments were advanced by

both the government and Demuth, included defendant’s Rule 16 Motion for Discovery (Clerk’s No.

35); defendant’s Rule 12 Motion for Notice of Government’s Intent to Use Discoverable Evidence at

Trial (Clerk’s No. 38); defendant’s Motion for Early Disclosure of all Rule 1006 Exhibits and All

Evidence Upon Which Those Exhibits are Based (Clerk’s No. 44); defendant’s Motion for Disclosure

of Any Complaints, Arrest Warrants, and Search Warrants, with Supporting Affidavits and Inventories

(Clerk’s No. 45); defendant’s Motion for the Production of the Identity of Any Witnesses Who are

Government Informants for the Purpose of Pre-Trial Interviews (Clerk’s No. 46); defendant’s Motion

for Government Notice of Its Intent to Introduce Any Evidence of Other Crimes, Wrongs or Bad Acts

Under 404(B) (sic) (Clerk’s No. 47).
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Prior to hearing the oral arguments, the Court conducted an arraignment for defendant

on the Superseding Indictment (Clerk’s No. 55), filed February 17, 2010.    Upon defendant’s not

guilty plea, the Court scheduled trial in this case for the period beginning May 3, 2010.

On November 25, 2009, Demuth was arraigned on the original indictment filed in this

case (Clerk’s No. 1).    The Court had accepted his not guilty plea as to the original indictment, and

scheduled trial for March 1, 2010, and ordered the government to provide materials pursuant to Fed.

R. Cr. P. 16 by December 4, 2009; requiring defendant to provide reciprocal materials pursuant to that

rule by December 18, 2009.

Subsequent to the dates of the Rule 16 production, as ordered by the Court as to both

parties, Demuth’s original court-appointed attorney, James B. Clements, was replaced by retained

counsel, Michael E. Deutsch.   The current pending motions were filed after Mr. Deutsch’s appearance

in this case.

Between the original arraignment on November 25, 2009, and the appearance by Mr.

Deutsch, the Court was never apprised of any failure on the part of the government, or defendant for

that matter, to comply with the earlier order regarding Rule 16 materials.

The Court makes this observation in the context of defendant’s Rule 16 Motion for

Discovery (Clerk’s No. 35), argued on November 23, 2009.

During the hearing on November 23, 2009, the Court was advised by Mr. Cronk that

all the government’s Rule 16 discovery matters were available for inspection, and copying as needed,

in the United States Attorneys office in the Davenport Courthouse.    Those documents apparently had

not been reviewed or inspected by defendant’s current counsel, either prior to or after the filing of the

motion for discovery (Clerk’s No. 35).
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The Court was advised during the hearing that Mr. Deutsch would be reviewing that

material following the hearing.

Defendant’s Rule 16 Motion for Discovery (Clerk’s No. 35) shall be and is denied

without prejudice.   Until defendant’s attorney is able to advise the Court as to what has, and what has

not, been produced by the government in accordance with the requirements of Rule 16, the Court is

not in a position to make a blanket order of discovery.

For the same reasons, defendant’s Rule 12 Motion for Notice of Government’s Intent

to Use Discoverable Evidence at Trial (Clerk’s No. 38) is also denied without prejudice.

Defendant’s Motion for Early Disclosure of All Rule 1006 Exhibits and All Evidence

Upon Which Those Exhibits are Based (Clerk’s No. 44) shall be and is denied.

That rule provides in pertinent part as follows:

Rule 1006.   Summaries

The contents of voluminous writings, recordings, or
photographs which cannot conveniently be examined in court may be
presented in the form of a chart, summary, or calculation.   The
originals, or duplicates, shall be made available for examination or
copying, or both, by other parties at reasonable time and place.   The
court may order that they be produced in court.

A brief motion filed by defendant does not, on its face, appear to comply with the

intent of Rule 1006.   The Court has not been made aware of any voluminous writings, recordings or

photographs which cannot conveniently be examined that are the subject of the prosecution against

this defendant.   Again, until defendant’s counsel fully examines the Rule 16 materials being made

available by the government, there is no basis to grant this motion.

With respect to defendant’s Motion for Disclosure of Any Complaints, Arrest

Warrants, and Search Warrants, with Supporting Affidavits and Inventories (Clerk’s No. 45), the
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Court is confused by defendant’s reliance upon Fed. R. Cr. P. 41(g).   That particular Rule of Criminal

Procedure refers to a motion to return property, not a motion for disclosure of the documents and other

tangible items identified in Demuth’s motion.

During the hearing on February 23, 2010, government’s counsel advised the Court and

defendant’s counsel that the search conducted in the state of Minnesota, and related to Demuth, was

done pursuant to the search warrant issued by a Minnesota state court in Ramsey County, Minnesota.

The government has indicated that it would, or has, provided an inventory of the items seized in that

search, and which are related to Demuth.

For the foregoing reasons, this motion shall be and is denied.

With respect to defendant’s Motion for the Production of the Identity of Any

Witnesses Who are Government Informants for the Purpose of Pre-Trial Interviews (Clerk’s No. 46),

the Court has read United States v. Padilla, 869 F.2d 372 (8th Cir. 1986), in which defendant places

much reliance.   However, defendant misapplies the reasoning of Padilla.

The Eighth Circuit Court of Appeals cited Roviaro v. United States, 353 U.S. 53, 77

S.Ct. 623, 1 L.Ed.2d 639 (1957) regarding defendant’s position in the Padilla case.   However, the

Eighth Circuit noted that it has applied Roviaro “to impose a duty on the government to make every

reasonable effort to have [an informant shown to be a material witness] made available to the

defendant to interview or use as a witness ... ” (Citing United States v. Barnes, 486 F.2d 776, 779-80

(8th Cir. 1973)).

Demuth’s reliance on Padilla is misplaced in the opinion of this magistrate judge.  At

this juncture there has not been any showing that the government utilized in fact an informant as

opposed to a tipster, and certainly there has been no showing at all that there has been established any
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informant “shown to be a material witness,” who would then give rise to the duty upon the government

to make that person available.

The government has stated in its response to this motion, as well as in its arguments

in court, that it has no paid informants, and at best believes that tipster may be involved in the

investigation of Demuth in the state of Minnesota.

Based on the record before the Court, Demuth’s Motion for the Production of the

Identity of Any Witnesses Who are Government Informants shall be and is denied.

With respect to the motion by Demuth to require the government to give notice of its

intent to introduce any evidence of other crimes, wrongs or bad acts pursuant to Fed. R. Evid. 404(b),

shall be and is granted.   The government shall provide such information as it has, and it may intend

to use, regarding other crimes, wrongs or other acts for proof of motive, opportunity, intent,

preparation, plan, knowledge, identity or absence of mistake or accident at least 21 days in advance

of trial.

The parties discussed during the hearing issues regarding identification of expert

witnesses in this case.   The designation of, and use of expert witnesses shall be and is governed by

Article VII of the Federal Rules of Evidence.   

The government shall designate its expert witnesses, and disclose their written reports

in this case, on or before March 15, 2010.   Defendant shall designate his expert witnesses, and

disclose their written reports, on or before April 5, 2010.
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IT IS SO ORDERED.

Dated this 25th day of February, 2010.
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