
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA, )
) Criminal No.  3:09-cr-117

Plaintiff, )
)

v. ) RESPONSE TO PRE-TRIAL 
) MOTIONS - DOCKET NUMBERS 38,

SCOTT RYAN DEMUTH, )  44, 45, and 46
)         

Defendant. )

The United States, by and through the United States Attorney for the Southern

District of Iowa, and his Assistant United States Attorney, Clifford R. Cronk III, hereby

responds to Defendant’s pre-trial motions:  motion for notice of the Government’s

intent to use discoverable evidence at trial (38), motion for early disclosure of Rule 1006

exhibits (44), motion for  disclosure of complaints, arrest warrants, and search warrants

(45), and motion to require the production of the identity of any “informant” witness

for the purpose of conducting pre-trial interviews (46), as follows:

I. Response in Opposition to Motion for notice of intent to use discoverable
evidence (38)

Federal Rule of Criminal Procedure 12(b)(4)(B) (Notice of the Government's

Intent to Use Evidence) states:

At the Defendant's Request. At the arraignment or as soon afterward as
practicable, the defendant may, in order to have an opportunity to move to
suppress evidence under Rule 12(b)(3)(C), request notice of the government's
intent to use (in its evidence-in-chief at trial) any evidence that the defendant
may be entitled to discover under Rule 16. 

The purpose of the rule is to assure the efficient administration of cases by avoiding
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unnecessary suppression hearings.  In other words, if the Government elects not to use

certain seized evidence, then the defendant, in reliance on the Government’s

representations, need not file a motion to suppress that evidence.  The rule was not

designed to aid the defendant in ascertaining the government's trial strategy, but only

in effectively bringing suppression motions before trial, as required by Rule 12(b)(3).  

See United States v. de la Cruz-Paulino, 61 F.3d 986, 994 (1st Cir. 1995).

Accordingly, the United States advises that, even though it has not decided what

evidence or specific exhibits it intends to offer, it does intend to offer evidence from the

search of a residence in Minnesota in 2008 that contained items that can be linked to the

defendant including a computer, a journal, and certain other items seized there.  The

Government also intends to offer evidence collected and photographed at the Spence

Labs in Iowa City in November 2004, copies of an email “communique” sent after the

break-in wherein the Animal Liberation Front claimed responsibility for the break-in,

videotapes received at numerous news outlets in Iowa that show the acts of terrorism in

progress, and items discovered from the defendant’s membership in a social network

(MySpace).

There is other evidence in the case including subpoenaed records.  Counsel for

Demuth should schedule a time to appear at the United States Attorney’s Office in

Davenport and/or the resident office of the Federal Bureau of Investigation in Cedar

Rapids to review seized and subpoenaed evidence.  Such items are available for

inspection, and for copying as appropriate.

The United States expects to call expert witnesses from the FBI laboratory to
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testify concerning the analysis of the videotapes recovered in the case including

opinions concerning the height and weight ranges of the individuals depicted in the

videotapes.   

II. Response in Opposition to and Motion to Strike Defendant’s motion for early
disclosure of Rule 1006 exhibits (44).

In a single paragraph, DeMuth asks for an order “requiring the Government to

disclose immediately all exhibits the Government intends to offer at trial pursuant to

Rule 1006 of the Federal Rules of Evidence and all documents upon which those

exhibits are based . . . . “ DeMuth cites Federal Rule of Criminal Procedure 12(d)(2) in

support of his request.  

Federal Rule of Evidence 1006 provides:

“The contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart,
summary, or calculation. The originals, or duplicates, shall be made available for
examination or copying, or both, by other parties at reasonable time and place.
The court may order that they be produced in court.” 

Local Rule 7 governs motion practice in the Southern District of Iowa.  Rule 7(d)

provides: “A motion must contain citations to all statutes or rules under which the

motion is being made.”  Defendant provides no authorities in support of his motion for

“immediate disclosure of trial exhibits.”  The undersigned could find no case requiring

“immediate disclosure of trial exhibits.”  Some time shortly before trial is generally

sufficient.  See e.g. United States v. Foley, 598 F. 2d 1323, 1337-38 (4th Cir. 1979)

(providing charts and summaries the week-end before trial found adequate).    

Undersigned counsel may have accidentally cited the wrong rule to support his
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 Defendant was provided search warrant documents from the search of a1

residence in Minnesota noted above. 

motion as there presently is no Federal Rule of Criminal Procedure 12(d)(2).  Prior to

2002, there was a Rule 12(d)(2).  In 2002, the rule was reorganized and 12(d)(2) became

Rule 12(b)(4).  Federal Rule of Criminal Procedure 12(b)(4)(B) (Notice of the

Government's Intent to Use Evidence) now states:

At the Defendant's Request. At the arraignment or as soon afterward as
practicable, the defendant may, in order to have an opportunity to move to
suppress evidence under Rule 12(b)(3)(C), request notice of the government's
intent to use (in its evidence-in-chief at trial) any evidence that the defendant
may be entitled to discover under Rule 16. 

It appears defendant is relying on this rule for grounds to obtain notice of exhibits he

wishes to suppress.  Demuth has brought a motion, Docket Number 38, that is designed

to obtain such notice.  Therefore, this motion on those stated grounds is superfluous.

III. Response in Opposition and Motion to for disclosure of complaints, arrest
warrants, and search warrants (45)1

Citing United States v. Holmes, 794 F. 2d 345, 348 (8th Cir. 1986), Demuth asks for

“copies of any complaints, arrest warrants, and search warrants, together with

supporting affidavits and inventories, that were used or applied for during the

investigation.”  The Holmes case contains no reference to discovery of “complaints,

arrest warrants, and search warrants.”  The Holmes case is about selective prosecution

based upon racial bias and page 348 of the opinion, which is the jump-cite provided in

Demuth’s motion, deals primarily with selective prosecution.  Accordingly, Demuth has

failed to provide any authority for the request he makes or to support such an action by
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 As stated earlier, Rule 7 (d) provides: “A motion must contain citations to all2

statutes or rules under which the motion is being made.”

the court.   Federal Rule of Criminal Procedure 41(g) deals with motions for return of2

property and has no apparent relevance to this motion.

IV. Response to motion to require the production of the identity of any
“informant” witness for the purpose of conducting pre-trial interviews (46)

Demuth claims that it is the obligation of the Government to have an informant,

shown to be a material witness, available to the defendant for interviews.  The general

rule is that, in a noncapital case, an accused has no constitutional right to require the

production of the names and addresses of possible witnesses.  Drews v. Minnesota, 407

F.2d 1307 (8th Cir. 1969).  Accordingly, the defendant bears the burden of

demonstrating the need for disclosure, ... and the court must weigh the defendant's

right to information against the government's privilege to withhold the identity of its

confidential informants. See United States v. Harrington, 951 F.2d 876, 877 (8th Cir. 1991).

This privilege may be superseded, however, if disclosure is “relevant and helpful to the

defense of an accused, or is essential to a fair determination of a cause, ...”  Roviaro v.

United States, 353 U.S. 53, 60-62 (1957). 

But, before such discovery is required, DeMuth has the burden of showing

materiality. United States v. Grisham, 748 F.2d 460, 463-64 (8th Cir. 1984);  United States v.

Parker, 836 F.2d 1080, 1083 (8th Cir. 1987).  Mere speculation fails to meet this burden. 

United States v. Fairchild, 122 F.3d 605, 609 (8th Cir. 1997).  Thus, where the witness is a

paid informant who is an active participant or witness to the offense charged, disclosure

will almost always be material to the accused's defense. Cf. Roviaro v. United States, 353
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U.S. at 65 n. 15.  But, in cases involving the “tipster” type of informant, who merely

conveys information to the government but neither witnesses nor participates in the

offense, courts generally hold that disclosure is not material and therefore not required. 

United States v. Bourbon, 819 F.2d 856, 860 (8th Cir. 1987).

Here, the Government has not paid any persons/witnesses who claim to have

participated in the break-in at the University of Iowa.  Any other informant, if any,

would qualify as a “tipster”-type witness and as such is not material to the preparation

of the defense and is not discoverable.  See Harrington, at 878 (Because the informant

could not offer any evidence bearing on the possession charges against the defendants,

disclosure of the informant's identity would not aid in insuring the defendants' a fair

trial).

Demuth has made no showing that any such witness is material to his defense. 

Until such a showing is made, there is no need to consider the motion further.  

WHEREFORE, the United States respectfully requests the following:

1.  Motion 38 (Motion for Notice of Intent to Use evidence) - the United

States respectfully requests that the court strike the motion or deny it without further

hearing or argument.

2.  Motion 44 (Motion for immediate disclosure of exhibits) - the United

States respectfully requests that the court strike the motion or deny it without further

hearing or argument.

3.  Motion 45 - (Motion for disclosure of complaints, arrest warrants, and

search warrants) - the United States respectfully suggests that this motion should be
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stricken.

4.  Motion 46 -the United States respectfully requests that the court deny

the motion without further hearing or argument.

Respectfully Submitted,

Nicholas A. Klinefeldt
United States Attorney

    By:  /s/ Clifford R. Cronk III                  
Clifford R. Cronk III
Assistant U. S. Attorney
131 East 4th Street, Suite 310
Davenport,  IA 52801
Tel: (563) 449-5432
Fax: (563) 449-5433
Email: cliff.cronk@usdoj.gov

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon all
counsel of record and pro se parties by electronic service by filing this document with
the Clerk of Court using the ECF system on February 16, 2010, which will send
notification to the following:

Michael Deutsch

/s/ Clifford R. Cronk III

Clifford R. Cronk III
United States Attorney’s Office
Southern District of Iowa 
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