
IN THE UNITED STATES DISTRICT COURT
                                      FOR THE SOUTHERN DISTRICT OF IOWA

DAVENPORT DIVISION

UNITED STATES OF AMERICA, ) No. 3:09-cr-0117-JAJ
                                                          )

Plaintiff,        )
                                                          )              MOTION AND
                                                          )                                   MEMORANDUM TO DISMISS 
                                                          )                                     INDICTMENT FOR VINDICTIVE
                                                          )                                     PROSECUTION 
SCOTT RYAN DEMUTH               )       
                                                          )       
                                   Defendant      )        

Now comes the defendant, Scott DeMuth, by his undersigned counsel and 

respectfully moves to dismiss his superceding indictment as it was the product of a vindictive 

prosecutorial intent to punish the defendant for his refusal to testify before the Grand Jury on 

November 17, 2009.  In support of this motion the defendant states the following:  

1. Mr. DeMuth was served with a Grand Jury subpoena November 5, 2009, 

in Minnesota.  This subpoena demanded that Mr. DeMuth either appear 

before the Grand Jury in Davenport, Iowa on the 17th of November 2009 

or that Mr. DeMuth make arrangements to have his palm and finger prints 

taken by the FBI.  On November 11, 2009, Mr. DeMuth was served with a 

second Grand Jury Subpoena, dated October 29, 2009, which ordered him 

to appear, but no longer demanded the production of his palm and finger 

prints.  
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2. On November 17, 2009, Mr. DeMuth and his counsel,  Ms. Nimis, met 

with Assistant United States Attorney Cronk [hereinafter AUSA] and two 

FBI agents.  Mr. DeMuth was not allowed to attend the meeting.   

3. During this meeting Ms. Nimis was not informed by the AUSA that Mr. 

DeMuth  was  a  person  of  interest,  a  subject,  or  a  target  of  a  criminal 

investigation.   In  addition  he  was  offered  immunity  for  any  potential 

incriminatory statements he might give to the Grand Jury. 

4. Subsequent to the meeting, Mr. DeMuth declined to cooperate with the 

Government relying on the principle of academic research confidentiality. 

Mr.  DeMuth  was  then  brought  before  Judge  Jarvey,  found  in  civil 

contempt and taken into custody by the U.S. Marshalls. 

5. The very next day, Mr. DeMuth was returned to Court and indicted in a 

One  Count  Conspiracy  to  violate  18  USC  43(a)  and  (b)  (2).   The 

indictment was fatally flawed, not even alleging the name of the animal 

enterprise or that the conspiracy took place in interstate commerce.  The 

indictment  was  clearly  returned  in  haste  without  careful  legal 

consideration to punish the defendant for his refusal to testify before the 

Grand Jury.

6. Faced with a legally insufficient indictment, the prosecution returned to 

the Grand Jury and obtained a superseding indictment  on February 17, 

2010, which the defendant has again moved to dismiss as legally flawed.  

7. There  is  no  credible  evidence  that  Mr.  DeMuth  was  involved  in  any 

conspiracy to break-in to the Spence Laboratories, rather, the government 
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relied  upon his  protected  speech,  writings  and associations  to  obtain  a 

grand jury indictment.

8. In arguing to detain Mr.  DeMuth without  bail  after  his  indictment,  the 

AUSA revealed the real motivation behind this indictment, arguing that, 

“[t]he Court should have great concern about Mr. DeMuth’s sincerity or 

willingness to follow any court order given that he refused to follow a 

U.S. District Court’s order for him to testify.”  And again after bond was 

granted,  the  AUSA  returned  to  the  same  theme  in  a  “Motion  for 

Revocation of Release Order” stating, “evidence established that, recently, 

when  subpoenaed  to  testify  before  the  grand  jury  under  a  grant  of 

immunity, Defendant participated in an anti-government demonstration in 

front  of  the  courthouse and  then,  consistent  with  his  anti-government 

declarations,  defied  an  order  of  this  Court  to  provide  information  and 

evidence to the federal grand jury.”  Government’s Motion for Revocation 

of Release Order, November 25, 2009.

9. Although  prosecutorial  discretion  to  charge  is  broad,  such  decisions 

“cannot  be  based  upon  vindictiveness  or  exercised  in  retaliation  for  a 

defendant’s exercise of a legal right.” U.S. v. Rodgers, 18 F.3d 1425, 1429 

(8th Cir. 1994).  Accordingly, “punish[ing] a person because he has done 

what the law plainly allows him to do is a due process violation ‘of the 

most basic sort.’”  U.S. v. Goodwin, 457 U.S. 368, 372 (1982) (quoting 

Bordenkircher v. Hayes, 434 U.S. 357, 363 (1978)).  For a prosecutor “to 

pursue a course of action whose objective is to penalize a person’s reliance 
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on his legal rights is patently unconstitutional.”  Bordenkircher, 434 U.S. 

at 363 (quotations and citations omitted).

10. While a defendant can be held in contempt for refusing to testify before a 

grand jury once he is given immunity, Mr. DeMuth’s refusal was based on 

a good-faith belief that he had an obligation to maintain the confidentiality 

of people he interviewed as part of his academic research.  See American 

Sociological  Associations  Code  of  Ethics,  Section  on  Confidentiality 

which states in part that,  “Sociologists have an obligation to ensure the 

integrity  of  research  and  the  open  communication  with  research 

participants  and  to  protect  sensitive  information  obtained  in  research, 

teaching,  practice  and  service.”   The  ethics  code  stresses  that  this 

obligation  extends  even  when  “when  there  is  no  legal  protection  or 

privilege to do so.”

11. Consequently,  while  the  obligation  to  testify  before  a  grand  jury  may 

override  the  confidentiality  requirements  of  his  academic  ethics,  to 

penalize the assertion of that ethical standard, beyond a contempt citation, 

by a criminal indictment is a vindictive act prohibited by the law.

12. Courts have recognized that the mere filing of an indictment falls within 

the scope of prosecutorial action subject to due process requirements and 

claims of vindictive prosecution.  See e.g., U.S. v. Hooton, 662 F.2d 628, 

634 (9th Cir. 1981);  U.S. v. Miller, 948 F.2d 631, 633 (10th Cir. 1991); 

U.S. v. Wilson, 120 F. Supp. 2d 550, 555 (E.D.N.C. 2000).  To establish a 

claim of vindictive prosecution, a defendant can rely on a “presumption of 
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vindictiveness.”  See  United States v. Beede, 974 F.2d 948, 951 (8th Cir. 

1992)

13. The “presumption of vindictiveness” arises here, where the prosecutor’s 

unilateral  power to  indict  Mr.  DeMuth was based on an improper  and 

unconstitutional  motive.   The AUSA’s retaliation against  the defendant 

following his good faith refusal to testify before a grand jury based upon 

academic  confidentiality  and  his  exercise  of  his  right  to  protest  his 

subpoena  by  demonstrating  in  front  of  the  courthouse  warrants  the 

application of the presumption.  This presumption is underscored by the 

fact  that  there is no credible  evidence that the defendant was part  of a 

conspiracy  to  break  into  Spence  Labratories  and  AUSA  Cronk’s 

statements expressing deep animosity towards Mr. DeMuth because of his 

alleged association with animal rights activists and belief in an anarchist 

political  philosophy.  In fact,  this animosity is so extreme that he even 

referred to Mr. DeMuth on the record as a “domestic terrorist.”

14. Accordingly,  the  Government  must  overcome  the  vindictiveness 

presumption by showing “objective evidence justifying the prosecutor’s 

action.” Goodwin, 457 U.S. at 376 n. 8.

15. The hysterical rantings of AUSA Cronk illustrate that the government has 

no evidence that Mr. DeMuth participated in the conspiracy charged in the 

vindictive indictment.  The only evidence they have presented is guilt by 

association with anarchists and animal rights  activists.  The sequence of 

events leading up to the indictment here and the nature of the indictment 
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are  the  direct  result  of  AUSA  Cronk’s  vindictive  motive  and,  taken 

together with Mr. Cronk’s strong animus, prove that AUSA Cronk was 

retaliating against Mr. DeMuth by indicting him.

WHEREFORE,  because  a  presumption  of  vindictive  prosecution  arises  for  the 

aforementioned  reasons,  Defendant  respectfully  urges  this  Court  to  dismiss  the 

superseding indictment.

Dated: April 5, 2010 /s/ Michael E. Deutsch
Michael E. Deutsch
Attorney at Law
1180 N. Milwaukee Ave.
Chicago, IL 60642
773.235.0070

/s/Barbara Ann Nimis
Barbara Ann Nimis
Attorney at Law
350 River Road PO 50812
Mendota, MN 55150
651.452.1474

To:  Clifford R. Cronk III
        US Attorney’s Office

Please take notice that, counsel for Scott DeMuth electronically filed April 5, 2010, a Motion And 
Memorandum to Dismiss Indictment For Vindictive Prosecution, on behalf of defendant Scott DeMuth.

/s/ Michael E. Deutsch
Michael E. Deutsch
Attorney at Law
1180 N. Milwaukee Ave.
Chicago, IL 60642
773.235.0070

/s/Barbara Ann Nimis
Barbara Ann Nimis
Attorney at Law
350 River Road PO 50812
Mendota, MN 55150
651.452.1474
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