
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA, )
) Criminal No. 3:09-cr-117

Plaintiff, )
)

v. ) RESPONSE IN OPPOSITION TO 
) RENEWED MOTION FOR  

SCOTT RYAN DEMUTH, ) RELIEF UNDER RULE 12      
)

Defendant. )

The United States of America, in the Southern District of Iowa, by and through

the United States Attorney for the Southern District of Iowa and his Assistant United

States Attorney Clifford R. Cronk III responds in opposition to the defendant’s renewed

motion for relief pursuant to Federal Rule of Criminal Procedure 12(b)(4)(B), as follows: 

I. The Defendant’s Motion

The defendant has moved for “specific notice of the items seized in the search of

his residence” and requests the prosecution “identify all writings seized from the

defendant’s MySpace account which it intends to use in its case-in-chief at trial.” 

Defendant claims he has reviewed voluminous discovery provided by the Government

and is still left “in the dark” concerning which items the Government intends to offer as

evidence.  

II. The Government’s Response

Federal Rule of Criminal Procedure 12(b) (4)(B) (formerly, Rule 12(d)) requires

the government, upon request of the defendant, to give notice to the defendant of the
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government's intent to use certain evidence at trial. The rule is limited in scope. By its

own terms, it is limited to evidence the defendant would be entitled to discover under

Rule 16. This “provision contemplates motions filed in preparation for actual or

potential motions to suppress evidence.” United States v. Lanier, 578 F.2d 1246, 1254 (8th

Cir. 1978)(applying the predecessor rule) .  Rule 12(b)(4)(B) is not designed nor intended

to be used to obtain more specific discovery than that provided by Rule 16. See Lanier,

578 F.2d at 1254. Rather, it  is intended to facilitate the making of pretrial suppression

motions by allowing the defendant to avoid filing a motion to suppress when the

government does not intend to use the evidence. Thus, to the extent that a defendant

does object to certain evidence, and/or plans to file a motion to suppress certain

evidence, the government, in response to a Rule 12(b)(4)(B) request, should give notice

of whether it intends to use such evidence in its case-in-chief.  

In United States v. Brock, 863 F.Supp. 851 (E.D.Wis. 1994), the court held that an

“open file” discovery policy was not the equivalent of notice under Rule 12(b)(4), but

also noted that a statement that the government intended to use all of the discoverable

material as evidence was sufficient, even though “[o]bviously, the government might

not end up using all of the discoverable information in its files.” Id. at 868 & n. 33.  The

rule is not intended to allow a defendant to force the government to decide precisely

which documents provided in discovery it will offer at trial and to prevent it from using

any that it does not so designate as a matter of trial tactics. It is not intended as a

strategic tool for defendants and was “not designed to aid the defendant in ascertaining
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the government's trial strategy.” See United States v. El-Silimy, 228 F.R.D. 52, 57 (D.Me.

2005) citing United States v. de la Cruz-Paulino, 61 F.3d 986, 994 (1st Cir. 1995).

Here, the Government has specified that it will offer evidence seized from the

defendant’s residence, from his computer, and from his MySpace account.  This notice

satisfies Rule 12(b) because it provides sufficient notice for counsel to prepare any

motions to suppress that evidence. See also United States v. Thompson, WL 289112, 4 -5

(E.D.Tenn. 2010).

WHEREFORE, the United States respectfully requests that this court deny the

defendant’s request for additional disclosures under Rule 12(b)(4)(B).

Respectfully Submitted,

Nicholas A. Klinefeldt
United States Attorney

     By: _/s/______________________________
Clifford R. Cronk III
Assistant United States Attorney
United States Court House
131 East 4th Street, Suite 310
Davenport, IA  61201
Tel: (563) 449-5432
Email: cliff.cronk@usdoj.gov
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon all counsel of
record and pro se parties at their respective addresses as reflected in the pleadings by
electronic mail on the 24th day of March 2010.

United States Attorney’s Office
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