
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA, )
) Criminal No. 3:09-cr-117

Plaintiff, )
)

v. ) RESPONSE IN OPPOSITION TO 
) MOTION FOR BILL OF PARTICULARS

SCOTT RYAN DEMUTH, )       
)

Defendant. )

The United States of America, in the Southern District of Iowa, by and through

the United States Attorney for the Southern District of Iowa and his Assistant United

States Attorney Clifford R. Cronk III responds in opposition to the defendant’s motion

for a bill of particulars as follows:

I. The Defendant’s Motion

The defendant has moved for a bill of particulars pursuant to Federal Rule of

Criminal Procedure 7(f).  Specifically, Demuth asks the government to:

a.  identify “the specific conspiracy” Demuth agreed to join;

b.  identify the date Demuth joined the conspiracy;

c.  identify Demuth’s role in the conspiracy and answer “how did [Demuth]
manifest his intent to join” the conspiracy and identify “any acts he allegedly took in
furtherance of the conspiracy”;

d.  specify the dates and locations of meetings, conversations, and/or actions
which manifest Demuth’s intent to join the conspiracy;

e.  identify any animal enterprises that were objects of the conspiracy;

f.  specify “acts” of the conspirators beyond the break-in of Spence Laboratories;
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g.  identify “acts” that occurred after November 14, 2004.

Demuth cites four cases in support of his motion but those cases support the

Government, are not binding on this court, or are inapplicable here.  The quote in the

Wessels case, cited by Demuth, is incomplete, as the Court in Wessels makes clear that

bills of particular are not discovery tools.  Wessels, infra at 750. 

II. The Government’s Response

A.  The indictment is sufficient.

The Federal Rules of Criminal Procedure provide that an indictment "must be a

plain, concise, and definite written statement of the essential facts constituting the

offense charged," and, for each count, "must give the official or customary citation of the

statute, rule, regulation, or other provision of law that the defendant is alleged to have

violated." Fed.R.Crim.P. 7(c). "An indictment is legally sufficient on its face if it contains

all of the essential elements of the offense charged, fairly informs the defendant of the

charges against which he must defend, and alleges sufficient information to allow a

defendant to plead a conviction or acquittal as a bar to a subsequent prosecution." 

United States v. Wessels, 12 F.3d 746, 750 (8th Cir. 1993)  "An indictment will ordinarily

be held sufficient unless it is so defective that it cannot be said, by any reasonable

construction, to charge the offense for which the defendant was convicted." Id.

Here, the indictment identifies the conspiracy as a conspiracy to commit animal

enterprise terrorism in the Southern District of Iowa and elsewhere, it sets forth the

necessary allegations to apprise the defendant of the nature of the offense.  It satisfies
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the requirements of Rule 7. 

B.  A Bill of Particulars should not be used as a discovery tool. 

A bill of particulars “is not to be used for discovery purposes." United States v.

Hill, 589 F.2d 1344, 1352 (8th Cir. 1979).  Nor may a bill of particulars be used to provide

detailed disclosure of the government's evidence.  Wessels, 12 F.3d at 750.  It is not

intended to be a substitute for discovery, nor is it designed to provide information

which the Defendant might regard as generally helpful, but which is not essential to his

defense. Id., citing United States v. Hester, 917 F.2d 1083, 1084 (8th Cir. 1990); United

States v. Matlock, 675 F.2d 981, 986 (8th Cir. 1982) ("Acquisition of evidentiary detail is

not the function of the bill of particulars."). The Bill should not issue where the specifics

requested by the Defendants are readily available elsewhere.  See United States v. Finn,

919 F.Supp. 1305, 1325 (D. Minn. 1995) citing United States v. Bortnovsky, 820 F.2d 572,

574 (2nd Cir. 1987) and United States v. Chevalier, 776 F. Supp. 853 (D. Vt. 1991)(“A bill of

particulars should not issue where the specifics requested by the Defendant are readily

available elsewhere.”).  A bill of particulars is also unnecessary when the government

provides extensive discovery or supplemental oral and written disclosures.  See United

States v. Chen, 378 F.3d 151, 163 (2nd Cir. 2004). 

Here, in his pre-trial motions DeMuth admits that he has been provided with a

large amount of discovery.  In fact, the agents reviewed piecemeal items of evidence

seized from DeMuth and collected in connection with this case.  The defense was

provided records obtained and a copy of the computer hard-drive that was seized from
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Demuth, copied, and returned. The discovery materials include multiple videos and a

communique issued by the Animal Liberation Front (ALF) claiming responsibility for

the raid at the University of Iowa.  Results of forensic examinations and tests were

provided. Photographs, a journal, and other tangible evidence were also provided.  

Defendant’s request here is overbroad and designed, not to avoid surprise, but to

force the government to specify each individual item of evidence and testimony it

intends to rely upon in its case.  The Government has advised the defendant that it

intends to rely upon all of the evidence from the break-in, including the communique

issued by ALF, the videos produced by the perpetrators, evidence from defendant’s

posts on MySpace, entries in his journal, and other evidence from his computer.  The

defendant’s computer contains information about other actions taken in the name of the

Animal Liberation Front including an “animal release” in Minnesota which occurred

after the break-in and destruction at the University of Iowa.  

In addition, Demuth’s motion is vague.  For instance, Demuth requests “the

specific conspiracy which the defendant agreed to join.”  It is unclear whether he seeks

a description of the members of the conspiracy, the specific agreement reached, or some

other aspect of the conspiracy.   The indictment alleges a conspiracy to commit “animal

enterprise terrorism” and that is sufficient.  Moreover, when a conspiracy is charged,

the government need not disclose the dates defendants are alleged to have joined the

conspiracy, other known and unknown coconspirators, precise dates and locations

when and where defendants assisted the conspiracy, and the means by which
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defendants furthered the conspiracy. See United States v. Cephas, 937 F.2d 816, 823 (2nd

Cir. 1991); United States v. Vasconcellos, 658 F.Supp.2d 366, 375 (N.D.N.Y., 2009).

WHEREFORE, the United States respectfully requests that this court deny the

defendant’s request for a bill of particulars.

Respectfully Submitted,

Nicholas A. Klinefeldt
United States Attorney

     By: /s/ Clifford R. Cronk III            
Clifford R. Cronk III
Assistant United States Attorney
United States Court House
131 East 4th Street, Suite 310
Davenport, IA  61201
Tel: (563) 449-5432
Fax: (563) 449-5433
Email: cliff.cronk@usdoj.gov

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon all counsel of
record and pro se parties at their respective addresses as reflected in the pleadings by
electronic mail on the 24th day of March 2010.

Michael E. Deutsch

/s/ Clifford R. Cronk III

United States Attorney’s Office
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